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CONSUMER PROTECTION LEGISLATION AMENDMENT BILL 2018 
Second Reading 

Resumed from 10 October. 

MR P.A. KATSAMBANIS (Hillarys) [3.28 pm]: It has been a busy few days for me. 

Mr D.A. Templeman: You’ve done an outstanding job! 

Mr W.J. Johnston: Outstanding! 

Mr P.A. KATSAMBANIS: I worry when I hear those comments from you guys; I am not necessarily sure that 
they are intended to assist me! 

Mr D.A. Templeman: I’ve enjoyed watching the blossoming friendship between you and the Attorney General! 

Mr P.A. KATSAMBANIS: The bigger you build it, the harder it falls. 

Mr W.J. Johnston: I once had to do a mining bill, a state development bill and an energy bill in one week of 
Parliament. It is all right for ministers because they have the staff, but in opposition, you do it all yourself. 

Mr P.A. KATSAMBANIS: Next year, when the Attorney General brings in Attorney General’s bills and the 
minister brings in a consumer protection bill, the challenge for the minister will be to bring in an industrial relations 
bill as well so I can match his three-peat. 

Mr W.J. Johnston: That’s it. Go for it. 

Mr P.A. KATSAMBANIS: We joke around, but it is worthwhile having a bit of a laugh in this place because we 
can get serious. The subject matter of the previous bill was extraordinarily serious. This bill is just as serious but 
not in that emotionally draining way. This Consumer Protection Legislation Amendment Bill 2018 is effectively 
an omnibus bill. It makes changes to a large number of bills in that commerce and consumer protection portfolio 
that in some cases relate to consumer protection, but in other cases relate to industry regulation, professional or 
quasi-professional qualification regulation or the area of charitable and street collections. I do not use the term 
pejoratively, but it is really a grab bag of various issues within the minister’s purview that are considered to be 
important enough to amend, but rather than bringing them in as separate and individual bills, he has brought them 
in under one bill for us to consider and discuss each one of them. I have no problem with that. 

Mr W.J. Johnston: In fact, we tried to do it in the ACL bill that is in the other chamber but the Clerk’s advice 
was that we could not do it. 

Mr P.A. KATSAMBANIS: There are limits, and obviously the clerks let us know what those limits are. There is 
nothing wrong with that, but a number of issues need to be examined at not so much length, but in detail to make 
sure that the public is fully aware of what this bill is doing. As happens when in opposition, members sit here and 
listen to the second reading speech. Then we get our bundle of documents and look through what is in it. I have to 
say that after listening to the minister’s second reading speech, I was surprised to look through the bill and see 
how many different acts and areas it amends and how deep some of the changes are. However, none of that was 
included in the second reading speech, which means that we will need to spend a bit more time discussing the 
changes. The minister chose to focus on the amendments to the Residential Tenancies Act 1987 that implement 
the recommendations made by the State Coroner back in November 2017 when she looked into the death of 
a young boy, two-year-old  Reef Kite. Back in 2015, that toddler was killed in his own home by a chest of drawers 
that fell on him. I think vision was played in the media, if not at the time, certainly after the coroner’s inquest. It 
was horrific. Any parent, uncle, aunt, grandparent or friend of a child would have been horrified to see it. There 
was evidence at the inquest that the drawers had not been secured. The evidence adduced was that one of the 
reasons why the chest of drawers had not been secured was that the child was living in rented premises with his 
parents and permission from the landlord to secure the drawers had not been obtained. The coroner made some 
recommendations and those recommendations are included in this bill. The minister spent a bit of time talking 
about that. He glanced over some of the other provisions, and they might be machinery, but they have some 
significant impact. I want to spend a bit of time going through the bill in some detail. 

The bill has 11 parts to it. The first is the preliminary part, and parts 2 to 11 amend a series of acts that, as I said 
earlier, cover a broad range of the commerce and consumer protection portfolios. Each of them requires a little bit 
of consideration. Part 2 amends the Auction Sales Act 1973 and it makes primarily amendments to the penalties 
contained in that act. I have spoken a fair bit about penalties in this state and penalties included in legislation that 
simply do not keep up with inflation or the true value of money over time. I have occasionally spoken about the 
need to find some sort of mechanism that not only allows for the regular updating of penalties to reflect the increase 
in the cost of living and the purchasing power of money, but also uses some sort of rounding so that we do not end 
up with penalties that are set at $37 293, which happens in other jurisdictions and is silly. My issue with the 
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penalties included in part 2—it flows through some other parts of this bill, but I will highlight it in part 2 in relation 
to the Auction Sales Act 1973—is the magnitude of the increase.  

I will read from a handy table in clause 7. Clause 7 amends section 6(6) of the principal act. The penalty is currently 
$500 but it will go up to $50 000. That is a phenomenal increase; it is a 1 000-times increase. It is not 
a 1 000 per cent increase but a 1 000-times increase, I think, or 100 times—sorry, I am doing my maths on the run. 
It is a 100-times increase. The consumer price index has not gone up 100 times; it might have gone up 100 or 
200 per cent between 1973 and now. The same increase applies to some of the other penalties. Section 25(1) 
contains a $1 000 penalty that will go up to $50 000. There is also a penalty of imprisonment for 12 months and 
that has not been changed, which shows that it is a pretty severe penalty. That raises a number of questions. I will 
compare those two penalties that I have spoken about. A $500 penalty will go up to $50 000, and a $1 000 penalty 
that also contains a 12-month imprisonment power—back in 1973 this penalty was considered to be double the 
previous penalty, $500 versus $1 000, and a penalty of imprisonment—will be increased by only 50 times to the 
same amount as the old $500 penalty. There seems to be no parity, and that requires some explanation. Again, 
further down the table, the bill amends the current penalty in section 30(2) of the principal act from $500 to 
$10 000. We have a $500 penalty going up to $50 000 in one part of the act, and in another part of the same act 
we have a $500 penalty going up to only $10 000. Section 30(5) contains the penalty of “A fine of not more than 
$1 000, or imprisonment for a term of not more than one year, or both such fine and imprisonment”—that is the 
current old-fashioned language. That penalty will be increased to $50 000 or a term of imprisonment for 
12 months, or both. Again, the $1 000 penalty will go up to $50 000, which is an increase of only 50 times, not 
100 times, which is what the other penalty will be increased by. 

None of those changes can be explained away by inflation—consumer price index or any other measure of 
inflation—or the difference in the purchasing power of money between 1973 and now. The disparities between 
them can also not be explained away. We need the minister to explain how these figures were arrived at. What 
process was undertaken? Was consultation conducted with the auctioneer industry or its representatives? If so, 
was it simply broad consultation and agreement that penalties were not keeping up with modern day reality or was 
there consultation on the actual increases in penalties? I think the public deserves an explanation. I also think the 
minister needs to explain why those rates of increase were chosen and why different rates of increase were chosen 
for penalties within the same legislation. As I have said, I will focus on that account when we get to some other 
parts of the bill. 

Part 3 of the bill amends the Charitable Collections Act 1946. Members can see that we are chopping and 
changing between auction sales and charitable collections. That is the nature of the portfolio and it is the nature 
of an omnibus bill. I am not concerned about it, but it just goes to show the breadth that did not really come out 
in the second reading speech; I emphasise that. We were told in the briefing that these changes to the 
Charitable Collections Act reflect changes previously made to the Fair Trading Act and the general fair trading 
regime of this state. They modernise some language and also some practices. Fines have again been significantly 
increased in clause 10, which amends section 6 of the Charitable Collections Act. References to “minister” are 
changed to refer to “commissioner”, which reflects the practice of a minister delegating to the commissioner 
and the commissioner perhaps delegating to staff. None of it seems to be overly controversial. It modernises the 
language and it provides some transitional arrangements. Again, have these changes been discussed with 
stakeholders in the charitable collections industry? If so, who were the stakeholders? What did they think about 
it, and, in particular, are they comfortable with the new penalty regime being introduced as well as the change 
made by clause 16, which is not about changing the reference from “minister” to “commissioner” or increasing 
penalties, but a new regime of keeping records and retaining them for seven years? I have looked at those 
provisions. There are some powers given to the commissioner to ask for records. I do think they are overly 
onerous. If anything else, they are good practice. But, again, has consultation been had with the stakeholders 
and what has the feedback been? 

The next part of the bill amends the Debt Collectors Licensing Act 1964. Again, the changes are to the 
penalties—increasing penalties. There are other changes to penalties, but I will use the example of penalties 
contained in clause 26, because the clause provides a handy table. Current section 5(2) provides for a penalty 
of $200 for an individual and $400 for a body corporate. That penalty will be increased to a fine of $50 000 
under the provisions of this bill. We are told that that would apply to individuals in the modern era that we live 
in, and that we do not need to specify a separate penalty for a body corporate because the Sentencing Act allows 
for a body corporate to be charged a fine of five times what would apply to an individual; it does not need to be 
set out in this legislation. The individual penalty goes from $200 to $50 000. The next provision in the table, 
section 15(5), has an existing penalty of $200 and that goes up to $25 000, not $50 000. To complicate matters 
further, the third penalty, contained in section 26(1)(h), is currently $200 and it goes up to $5 000. Again, one of 
the explanations is that these penalties have not kept pace with reality, inflation, the cost of living and the like, 
so they need to be increased, but there are three penalties of $200 each and one is being increased to $50 000, 
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one is being increased to $25 000 and one is being increased to $5 000. We deserve an explanation about why 
there are differences in what has happened between 1973 to now that means that a breach of one section ought 
to have a more onerous fine than breaches of the other sections, how those figures were chosen and what 
consultation was engaged in with various stakeholders. 

Part 5 contains some changes to the Fair Trading Act 2010. One of the changes assists charities because the fair 
trading commissioner has some significant powers not only to require documentation, but also to enter premises 
to secure that information in order to protect the public, because a consumer protection mechanism is being 
provided under the Fair Trading Act. Clause 28 provides an exemption for bodies regulated under the Charitable 
Collections Act 1946 from that overarching power to enter and seize documents, which effectively means that 
charities will not be treated in the same way as corporations and the commissioner would need at least to obtain 
a warrant before he could exercise some of the entry and search and seizure powers generally available to the 
commission under the act. I think that is a protective mechanism. It is a good mechanism and it assuages some of 
the fears of charities, which are often run by volunteers or well-meaning people who may not necessarily have the 
powers that corporations have behind them. 

Part 6 amends the Homebuilding Contracts Act 1996. In consideration in detail I will probably seek to get some 
clarification about the operations of the real details of these amendments and how they will be put into practice. 
Essentially, I would say that some of the changes are long overdue. The changes in this part deal primarily with 
the provision of home indemnity insurance to builders under the home indemnity insurance scheme. The 
Homebuilding Contracts Act applies to all work valued over $20 000 that it deems to be building work, but that 
catches work that the building industry and other allied industries would not consider to be homebuilding work. 
For instance, there is painting, which is not moving walls; the walls are being painted. We know that because of the 
cost of some of these services and the size of some the houses, there would be contracts for painting worth over 
$20 000. It is well considered that should not be included in home indemnity insurance and that consumers in those 
circumstances who engage a painter would rely on the normal trade indemnity insurance that the painter would have 
and the general provisions of our consumer law, both federal and state, that underpins consumer protections. 

It is the same with trades like cabinetmakers. Again, they are not moving walls; they are not doing any structural 
work. Perhaps they are coming in to update someone’s kitchen. The majority of the cost may not be anything that 
would be considered permanent at law but things like marble or stone benchtops, again, should not have to attract 
home indemnity insurance. To complicate matters further, although all this sort of work seems to be caught up 
under the provisions of home indemnity insurance, the structure of the insurance scheme itself would not allow 
those tradespeople—painters, cabinetmakers and the like—to obtain insurance under the home indemnity 
insurance scheme anyway. There is an obvious gap that in practice has been dealt with just by shrugging shoulders 
and moving on and hoping for the best. This has needed some amendment and it is being amended to ensure that 
the Home Building Contracts Act does not apply to what would otherwise be considered residential building work 
for which a building permit is not required. When we think that through, we do not need a building permit when 
we are not engaging in structural work. It is for non-structural work only that we are not required to obtain 
insurance under the home indemnity insurance scheme. That would cover painters, cabinetmakers and other 
tradespeople who might provide services to a home owner, because we are talking only about homes here, 
obviously. That seems to make good sense. Alternatives probably were to list various trades or a combination of 
various trades and prices but on balance, as an opposition, we do not think the structure of clause 31, which will 
amend existing section 25B, is a bad scheme. We do not think it is a bad way of dealing with things. I think the 
trades themselves have been crying out for this. Given they have been crying out for it, here it is, so that is good. 

Then there is the amendment to section 25D in clause 32. This is slightly more complicated but I think important. 
It arises from many concerns but I think it was first highlighted in a Senate inquiry in 2008. There was also an 
Economic Regulation Authority report in 2013. It is about builders who cease to trade. Currently, a set of 
circumstances needs to be made out when a builder is no longer trading in order for the home indemnity insurance 
contracts that we spoke about earlier to be enlivened and the consumer can get that protection. Currently, those 
circumstances include when the builder is an individual and has died or cannot be found; or, if the builder is 
a company, has ceased to exist or is insolvent. We can see already why there might be some issues. First of all, if 
a person searches for and inquires into an individual builder and finds the builder is sunning themselves in Majorca 
or in the Caribbean or somewhere like that, even though they have been found and it is known where they are and 
they are not dead, it is unlikely that they could be encouraged to come back to Australia and complete the building 
work, so we want the indemnity contract to be activated. There is a change here that includes the term “cannot be 
found in Australia”. If the builder is sunning themselves in Majorca, the Caribbean, the Mediterranean, the Greek 
isles, the Croatian isles or wherever they have decided to go, the homeowner will not be unduly inconvenienced 
because they know where they are. That they are simply not in Australia will enliven the indemnity contract, and 
that is a good thing. 
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There is another issue that is a little more complex whereby the builder has not ceased to exist, the company has 
not been deregistered—we are talking about a corporate entity here—and the builder might not technically be 
insolvent because the builder is avoiding going into insolvency or perhaps a different scheme has been entered 
into for various purposes rather than the builder being declared insolvent. There is a bit of a gap there because 
there are circumstances in which the company has not been deregistered, so it still exists. The company may not 
technically have been declared insolvent or perhaps is in the process of being declared insolvent and it might drag 
out and take a long time, but the company has had its registration as a building service contractor cancelled or not 
renewed because it simply did not satisfy the requirement to get that renewal. In those cases, again, it cannot do 
building work. The building company has had its registration cancelled or it has not been renewed so it cannot do 
building work. We do not want homeowners hanging around waiting for some other event in order to enliven the 
home indemnity insurance contract. As I said, this was highlighted in a Senate report 10 years ago and by the ERA 
five years ago. That is being tidied up through new clause 32 and is something that we as an opposition also support 
and we welcome it coming into force. As I said, there are a couple of technical questions I might ask the minister 
to clarify when he has his advisers with him in consideration in detail. 
There is also part 7, which amends the Land Valuers Licensing Act 1978. It does certain things that, in the main, 
are very good. It clarifies the operation of the renewal period for a land valuer’s licence to avoid any anomalies in 
relation to days or dates. Clause 36, very importantly, contains a provision that creates an offence of giving false 
or misleading information to the Building Commissioner when seeking to obtain a land valuer’s licence. That is 
very important because it will enable the commissioner to then move the licensing system online. It will save on 
paperwork, save time and make everyone’s life much easier and better. Currently, the way the existing act is 
framed, a person applying for a land valuer’s licence or for renewal would require a statutory declaration, and that 
has to be done by paper. We are removing the need for a statutory declaration to facilitate matters to be moved 
online, but at the same time, creating an offence of giving false and misleading information, and that will be written 
up on the online system, be it a website, an app or whatever happens in the future. It will say, “Be aware, if you 
give false or misleading information; omit things from the statement; or produce documents that are false, you will 
be in trouble.” 
Again, though, there are issues with this part in relation to the increases and changes in penalties, and that is 
included in clause 37. These penalties were set out in 2006, I believe—the minister might want to clarify in his 
reply that the penalties under the Land Valuers Licensing Act 1978 were set in 2006—and one penalty goes from 
$50 000 to $100 000. A subsequent penalty also goes from $50 000 to $100 000, so there is a doubling. But then 
there are penalties of $2 000 and $5 000 that are not changed, so again, I think this requires an explanation: Why 
were these figures chosen? Why were some doubled and some not changed at all? That is the sort of thing we 
would expect the minister to advise us. We will also seek from the minister some details about what consultation 
took place; who it took place with—the stakeholders, the land valuers and their representative bodies; and whether 
they had direct input into the level of penalties, or if there was just an acknowledgement that penalties were 
outdated so the department went off and came up with penalties on its own. The first time the industry will find 
out that these penalties have been increased is when it sees the provisions in this bill or perhaps when there is 
communication when the bill becomes an act. Again, we will seek that sort of clarification from the minister. 
Debate adjourned, pursuant to standing orders. 
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